Corporate Tax Haven Index 2019 tax justice network

Key Corporate Tax Haven Indicators

Haven Indicator 10:

Country-by-Country Reporting

What is measured?

This indicator measures whether the companies listed on the stock exchanges or
incorporated in a given jurisdiction are required to publish publicly worldwide
financial reporting data on a country-by-country reporting basis.!

A zero haven score can be achieved when public country-by-country reporting?
(CBCR) is required by all companies (which is not yet the case in any
jurisdiction). If a jurisdiction requires no public country-by-country reporting for
any corporation in any sector, the haven score is 100. A slight reduction of 10 is
available for jurisdictions requiring some narrow, one-off public country-by-
country reporting for corporations active in the extractive industries. Partial
reductions of the haven score can be achieved by requiring some annual public
country-by-country reporting for corporations active in the extractive industries
or banking sector, or both (a reduction of 25 for each sector). For an overview of
all data fields included in various country-by-country reporting standards, please
refer to Annex 1 below.

The scoring matrix is shown in table 10.1, with full details of the assessment
logic presented in table 10.3 below.

In principle, any jurisdiction could require all companies incorporated and
operating under its laws (including subsidiaries, branches and holding
companies) to publish financial information in their accounts on their global
activity on a country-by-country basis. Appropriate reporting requirements can
be implemented either through regulations issued by the stock exchange or by a
legal or regulatory provision enacted by the competent regulatory or legislative
body.


http://www.taxresearch.org.uk/Documents/CBC2012.pdf
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Table 10.1. Scoring Matrix Haven Indicator 10

Haven Score

Regulation [100 = maximum risk; 0 =
minimum risk]

No reporting

No public country-by-country reporting required 100
for any corporations in any sector.

One-off reporting

Some one-off public country-by-country reporting
required for corporations active in the extractive -10
industries (Extractive Industries Transparency
Initiative equivalent, at least for those listed).

Some annual reporting

Some annual public country-by-country reporting "25

required for corporations active in the extractive (for each sector covered)
industries or banking.

Full reporting

Full annual public country-by-country reporting 0
required for corporations of all sectors (at least for
those listed or for all above €750m turnover).

The key difference between the kind of country-by-country reporting monitored
in this indicator and Action 133 of the Organisation for Economic Co-operation
and Development (OECD) Base Erosion and Profit Shifting (BEPS) Action Plan,
which introduced filing of country-by-country reports of large multinational
companies, is that the latter does not require this information to be made public.
Instead, information is only disclosed to the tax authorities in the headquarter
jurisdiction of a multinational company. Tax authorities in jurisdictions where the
company has subsidiaries can request information through a series of different
mechanisms. This limited access has been shown to exacerbate global
inequalities in taxing rights.* This is discussed in greater detail in Haven
Indicator 11.°

Public country-by-country reporting for financial institutions was introduced by
European Union member states in 2014 and 2015 (Capital Requirements
Directive 1V).® These European Union rules for banks include annual disclosure of
turnover, number of employees, profit or loss before tax, tax on profit or loss,
and public subsidies received. On these grounds, a haven score reduction of 25
applies to all European Union member states that have fully transposed the
measures.’
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Another set of far narrower country-by-country reporting rules for the
extractives industries has become law in the European Union, Ukraine, Canada
and Norway. These complement the voluntary, nationally-implemented Extractive
Industries Transparency Initiative (EITI)®, which prescribes the annual publishing
of all *“material payments” to government made by companies active in the
extractive sector of that particular EITI implementing country. The threshold for
the materiality of payments, which companies and government must comply
with for a reporting year, is determined by a national multi-stakeholder group for
each reporting cycle.

Compared to full country-by-country reporting and the European Directive on
reporting in the banking sector, the EITI Standard (2016) is also far narrower in
geographical scope because it requires disclosure of payments only in countries
where the corporation actually has extractive operations and only for the
countries that are part of the EITI. Payments to other country governments, for
example, where holding, financing or intellectual property management
subsidiaries of the same multinational group are located, are not required to be
reported. This limits the data’s usefulness for tackling corporate profit shifting.
The standard’s value for resource rich (developing) countries, however, is
substantial. Yet in our assessment, it is not sufficient for a country merely to
oblige or allow extractive companies operating within their territory to publish
payments to this country’s government agencies.

Instead, for a reduction of the haven score by 25 for country-by-country
reporting in the extractives, a country must require either all companies
incorporated in its territory or those listed on a stock exchange to disclose
payments made worldwide in countries with extractive operations (including by
its subsidiaries) and not merely in the same country. This is achieved, at
present, in only the Ukraine, Canada and EU countries.®

- European Union: The European Parliament and Council passed the
Accounting and Transparency Directive in 2013 (Directive 2013/34/EU),°
obliging mining, oil and gas, and logging companies over a defined size to
report payments to government. All 28-member states have transposed
this directive.!

- Ukraine: On 18 September 2018,'? Ukraine adopted a law to ensure
transparency in the extractive industries (No. 2545-VIII) and this has
been effective since 16 Nov 2018. The first reporting year is 2018 for
companies, which means companies have to report in 2019 the data from
2018. According to the DiXi Group,!3 the law is fully compliant with the
European Union Directive (2013/34/EU) and has received endorsements
from the European Union’s Delegation to Ukraine.*

- Norway: The scope of Norway’s regulated country-by-country
reporting for enterprises in the extractive industry and in logging of non-
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planted forestry,> effective as of 1 January 2014, is broader than

similar rules in the European Union. Norway'’s rules additionally require
the disclosure of sales income, production volume, costs, and number of
employees in every subsidiary.'® However, Norwegian companies are only
required to report data for countries “where there is a physical withdrawal
of natural resources”!” and do not have report data for their activities in
countries where payments to authorities exceeds NOK 800,000, which is
usually not required in third countries, which the Norwegian Ministry of
Finance calls “supportive functions”.'® The result is that companies in
practice do not need to report key information on their activities in tax
havens.® While as of 21 June 2015, the Norwegian parliament has
decided the government should review the current country-by-country
reporting regulations,?® no implementation date has been set for

the Parliament's decision. Although Norway is yet to be included in the
current Corporate Tax Haven Index, we would consider the current
exemption for “supportive functions” to be too material to award Norway a
reduced haven score.

- Canada: On 16 December 2014, Canada legislated the Extractive Sector
Transparency Measures Act,?! which entered into force on 1 June 2015.
According to the Extractive Sector Transparency Measures Act, extractive
companies that engage in the commercial development of oil, gas or
minerals are required to report on payments on a project basis, including
taxes, royalties and fees to all levels of government in Canada and
abroad. The reports are available to the public, with the first reports
submitted in November 2016.%2 At this point, Canada is also not assessed
under the current Corporate Tax Haven Index.

- USA: The USA’'s Securities Exchange Council resource extraction
disclosure rule Section 13q to implement Section 1504 of the Dodd-Frank
Wall Street Reform and Consumer Protection Act was affected in
September 201623, However, the rule was repealed by Congress in
February 2017, at which point no company had yet been required to make
disclosures under the rule, as the deadline for compliance was for years
ending on or after 30 September 201824, Section 1504 of Dodd-Frank
remains intact but can only be implemented through a Securities
Exchange Council rule. As a result, a reduced haven score remains out of
reach for the USA.

- Hong Kong: An even weaker requirement applies in Hong Kong. The
requirement to disclose details about “payments made to host country
governments in respect of tax, royalties and other significant payments on
a country by country basis”?> is only triggered either at the time of the
extractive company’s initial listing on the stock exchange or on the
occasion of the company issuing fresh shares. Because one-off disclosure
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is better than no disclosure, but nonetheless unlikely to deter bribery or
tax evasion, we only reduce Hong Kong’s haven score by 10.

A comparison of data included in various country-by-country reporting standards
is provided in Annex 1.2°

All underlying data can be accessed freely in the CTHI Edatabase?’. To see the
sources we are using for particular jurisdictions please consult the assessment
logic in Table 10.3 and search for the corresponding info ID (ID 318) in the
database report of the respective jurisdiction.

Why is this important?

Country-by-country reporting helps to remove the veil of secrecy from the
operations of multinational companies. Current reporting requirements are so
opaque that it is almost impossible to find even basic information, such as the
countries where a corporation is operating. It is even more difficult to discover
what multinational companies are doing or how much they are effectively paying
in tax in any given country. This opacity helps corporations minimise their global
tax rates without being successfully challenged anywhere.?® Large-scale shifting
of profits to low tax jurisdictions and of costs to high tax countries ensues from
this lack of transparency. A recent re-estimation?® of revenue loss from tax
avoidance puts the annual figure at around US$500bn. Losses have the greatest
impact in terms of proportion of gross domestic product for low and lower
middle-income countries, as the graph below shows.3°

Figure 10.1. Average losses of gross domestic product per region and
income

High income: OECD

Upper middle income

High income: nonOECD

Lower middle income

Low income
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Note: Means of IIIMF and [IGRD refer to the mean values of revenue loss estimates using IMF and GRD data,
respectively.

Source: Authors’ calculations based on data from Crivelli et al. (2016) and the GRD.
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Profit shifting is largely done through transfer mispricing, internal debt financing
(thin capitalisation) or reinsurance operations, or artificial relocation and
licensing of intellectual property rights. These transactions take place within a
multinational corporation, that is, between different parts of a group related of
related companies. Today’s financial reporting standards allow such intra-group
transactions to be consolidated with normal third-party trade in the annual
financial statements. Therefore, a corporation’s international tax and financing
affairs are effectively hidden from view.

Investors, trading partners, tax authorities, financial regulators, civil society
organisations, and consumers would be able to make better informed decisions if
information was available publicly. Civil society does not have access to reliable
information about a company’s tax compliance record in a given country in order
to question a company’s policies on tax and corporate social responsibility and to
make enlightened consumer choices. When the charity Oxfam reviewed data
published under country-by-country reporting rules for banks in the European
Union in 2017, the extent of the use of tax havens by the 20 biggest European
banks was revealed. One in four euros of their profits was registered in tax
havens (approximately €25bn) and tax havens accounted for 26% of total
profits. In contrast, the level of real economic activity was far lower, accounting
for just 12% of banks’ total turnover and 7% of employees.3!

If public country-by-country information were available, investors would be
better able to evaluate if a given corporation is exposed to reputational tax
risks32 by relying on complex networks of subsidiaries in secrecy jurisdictions, or
whether it is heavily engaged in conflict-ridden countries. Tax authorities and
supreme audit institutions would be better able to make risk assessments of
particular sectors or companies to guide their audit activity by comparing profit
levels or tax payments to sales, assets and labour employed.

At present, even tax authorities often hardly know where to start looking for
suspicious activity because corporate tax returns reveal only a partial view of
corporate activity.33 Cases exposed in the LuxLeaks3* have shown that it may not
be enough for tax administrations to have access to such data, since tax
administrations may enter into special and tailored tax arrangements with
corporations. For example, in 2016, the European Commissioner for Competition
ruled that Apple had to pay up to €13bn in taxes plus interest to Ireland after it
found that two tax rulings by Irish tax authorities on the tax treatment of Apple’s
corporate profits constitute illegal state aid under EU law.3> The European
Commission’s findings on another sweetheart tax deal are similar: Amazon is
required to pay about €250m in back taxes in Luxembourg on grounds the
company benefited from illegal state aid.3® These decisions are currently
challenged by the respective EU member state governments.3’
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Evidence suggests that routine public scrutiny of country-by-country reports by
researchers and media would result in a tangible deterrent effect as the extent
of profit shifting and potential associated political interference in tax
administrations could be uncovered. In 2018, economists at the University of
Cologne published their research findings on the impact of introducing public
country-by-country reporting in the banking sector on tax ratios by banks. Their
findings spanning 2010 to 2016 suggest that banks affected by public country-
by-country reporting significantly increased their tax payments compared to
non-affected banks. This effect was stronger for banks with tax haven
operations. 3® As part of their research design, they also controlled for tax ratios
of non-bank multinational companies that are comparable in size and absolute
profitability to the banks. For at least one of the analysed years (2016), the non-
public OECD country-by-country reporting regulations (see Haven Indicator 113°)
had already entered into force for many countries.*? Thus, this study provides
the first evidence supporting the hypothesis that public country-by-country
reporting increases tax ratios over and above non-public reporting. This finding
warrants further, more thorough research in future.*!

The Tax Justice Network’s proposal for public country-by-country reporting*?
would ensure comprehensive information on multinational corporate activities is
in the public domain for different stakeholders. This proposal goes beyond all
country-by-country reporting rules that currently exist. It requires multinational
corporations of all sectors, listed and non-listed, to disclose key information in
their annual financial statements for each country in which they operate. This
information would comprise its financial performance, including:

a) Sales, split by intra-group and third party
b) Purchases, split the same way

¢) Financing costs, split the same way

d) Pre-tax profit

e) Labour costs and number of employees.

In addition, the cost and net book value of its physical fixed assets, the gross
and net assets, the tax charged, actual tax payments, tax liabilities and deferred
tax liabilities would be published on a country-by-country basis. It is worth
noting that small- and medium-sized enterprises that operate in only one
country are required by the nature of their business activity to report
information in their annual financial statements that is proposed for
multinational companies. The present rules of the game therefore disadvantage
smaller enterprises.

The Tax Justice Network along with partners in the movement for Open Data in
Tax Justice*® is working towards a public database to bring together all
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information disclosed under country-by-country reporting*#, ultimately to capture
the full extent of profit misalignment. This database would provide an
opportunity for companies to unilaterally publish their own disclosures and to
resolve data consistency and quality issues in county-by-country reporting. Data
would cover four main areas: 1) identity of a multinational group, 2) activity
(scale of sales, assets, employment for each jurisdiction of operations, 3) intra-
group transactions (sales, purchases, royalties and interest), and 4) key financial
data (declared pre-tax profit or loss and tax accrued and paid). In comparison,
OECD reporting rules include some significant variances: payroll costs and
intragroup transactions for purchases, royalties and interest are omitted and a
financial capital approximation is included instead of tangible asset investment.

The Global Reporting Initiative (the global standard setter for sustainability
reporting) has built on this proposal and invited comments in December 2018%°
on its draft Standard on tax and payments to governments. This draft standard
requires public disclosure of country-by-country reports and is also technically
more robust than the OECD’s approach.

In contrast to this and our original proposal, variations that have been presented
by the European Union and OECD as well as the extractives related rules are less
comprehensive and often not public. Under the Base Erosion and Profit Shifting
project, all OECD and G20 countries committed to implement country-by-country
reporting for fiscal periods commencing 1 January 2016; many countries have
implemented this.*® This OECD’s country-by-country reporting “requires
multinational enterprises to report annually and for each tax jurisdiction in which
they do business the amount of revenue, profit before income tax and income
tax paid and accrued. It also requires multinational enterprises to report their
total employment, capital, retained earnings and tangible assets in each tax
jurisdiction” (Action 13: 2014 Deliverable).*” However, these requirements do
not include publication of any data and they are only applicable for multinational
companies with an annual consolidated group revenue of at least €750m.*® In
addition, most developing countries, especially low-income countries, would be
left out and existing inequalities in taxing rights are likely to be exacerbated to
the detriment of low income countries. Recipients of confidential country-by-
country reports are constrained by OECD regulations that rule out adjusting
profit levels based on this data. This is discussed in greater detail in Haven
Indicator 11.4°

The European Union continues to take steps towards full public country-by-
country reporting. In July 2017, the European Parliament adopted its draft report
on public country-by-country reporting for multinational enterprises (amending
Directive 2013/34/EU).”° It is a vast improvement on the European
Commission’s initial proposal in April 2016, but it still contains a significant
loophole.>! A provision allows multinational enterprises to avoid reporting so-
called “commercially sensitive information”.>? This proposal has been negotiated
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over the course of 2018 during the so-called trialogue negotiations between the
European Union’s Council, the European Commission and the European
Parliament.

As of March 2019, the Council was unlikely to reach an agreement before the
European elections in May 2019.%3 Importantly, the proposal made by the
Commission in 2016 was already a watered down version of a much more
ambitious public country-by-country reporting provision that had been included
as an amendment to the Shareholders’ Rights Directive (Directive 2007/36/EC)>*
by the European Parliament in 2015. These provisions had been voted in plenary
on 8 July 2015, where 404 members of parliament voted in support with only
127 against.>> However, the new incoming European Commission soon stopped
this legislative proposal by issuing its own much weaker proposal in April
2016.In 2018, the German Minister of Finance made it clear that Germany will
not be pushing for a more transparent system. He favoured a procedural
approach to country-by-country reporting which gives multinational enterprises
and tax havens the ability to veto®® the reporting measures. This is harmful to
the struggle for transparency in the European Union, especially with the
influence of Germany in the region.

The struggle for corporate transparency started as early as 1970 at the United
Nations. Advocates of transparency have faced intense lobbying by business
sectors and schemes deployed by OECD governments. These processes are
analysed in detail in an article published in the United Nations Conference on
Trade and Development journal Transnational Corporations.>’

While much narrower in scope than our proposal, the Extractive Industries
Transparency Initiative (EITI)%® has succeeded in raising awareness about the
importance of transparency of payments made by companies to governments. If
a country voluntarily commits to the initiative, it is required after a transitional
period to annually publish details on the activities of extractive companies active
in the country at the project level. For a reporting period, among other data
collected, government entities submit records of payments received from
extractive industry companies and companies submit records of payments made
to government to an independent administrator, typically an audit firm. In the
process of producing an report under the initiative, the independent
administrator reconciles and investigates discrepancies between reported
government receipts and company payments. The multi-stakeholder group,
made up of government, industry and civil society, which governs the process, is
“required to take steps to act upon lessons learned; to identify, investigate and
address the causes of any discrepancies”.>® Mismatches can be, but are not
necessarily, indicative of illicit activity, such as bribery or embezzlement.

The information provided under the Extractive Industries Transparency Initiative
requirements is of special interest because it may reveal for the first time in a
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given country information on tax payments made by companies to the respective
government. It may help trigger further questions that could result in greater
transparency, such as full country-by-country reporting. Without such
information, citizens, civil society and consumers cannot make informed choices
and bribe paying and transfer mispricing remains largely unchallenged. The cost
is borne by the most vulnerable people in society. It is against this backdrop that
public country-by-country reporting is included as an important indicator in the
Corporate Tax Haven Index.
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Results Overview

Graph 10.2. Country-by-Country Reporting Overview

Share of 64 CTHI countries

= No reporting
(Haven Score = 100)

= One-off reporting
(Haven Score = 90)

42%

55% Partial reporting in either extractives or
banking sector
(Haven Score = 75)

Partial reporting for both extractives and
banking sector
(Haven Score = 50)

2%
1%

Results Detail

Table 10.2. Country-by-Country Reporting — Haven Indicator Scores

Country Name Score ISO Country Name Score I1SO
Andorra 100 WA Kenya m
Anguilla 100 A Latvia 50 LV
Aruba ool AW Lebanon LB
Austria 50 AT Liberia LR
Bahamas BS Liechtenstein LI
Belgium 50 BE Lithuania LT
Bermuda o0 BM Luxembourg LU
Botswana ol BW Macao MO
British Virgin Islands 100 RY€ Malta MT
Bulgaria 50 BG Mauritius MU
Cayman Islands ool KY Monaco MC
China ool CN Montserrat MS
Croatia 50 HR Netherlands NL
Curacao yolo CW Panama PA
Cyprus 50 CY Poland PL
Czech Republic 50 CZz Portugal (Madeira) PT
Denmark 50 DK Romania RO
Estonia 50 EE San Marino SM
Finland 50 FI Seychelles SC
France 50 FR Singapore SG
Gambia ) GM Slovakia SK
Germany 50 DE Slovenia SI
Ghana GH South Africa ZA
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Country Name Score ISO Country Name
Gibraltar GI Spain
Greece 50 GR Sweden
Guernsey il GG Switzerland
Hong Kong el HK Taiwan
Hungary 50 HU Tanzania
Ireland 50 IE Turks and Caicos Islands
Isle of Man 100 M tJ[r;Lljtbe:i)Arab Emirates
Italy 50 IT United Kingdom
Jersey JE USA
Maximum Risk Haven Haven Minimum Risk
(Haven Score Score Score (Haven Score
100) 51-75 26 - 50 0))
Table 10.3. Assessment Logic
Info_ID | Text_Info_ID Answers Valuation Haven
(Codes applicable for all Score
questions: -2: Unknown;
-3: Not Applicable)
318 CBCR: Are companies 0: No public country-by- 0: 100
listed on the national country reporting at all; 1: 90
stock exchange or 1: No, except one-off 2: 75
incorporated in the EITI-style disclosure for 3: 50
jurisdiction required to new listed companies; 4: 0

comply with a worldwide
country-by-country
reporting standard?

2: No, except for partial
disclosure in either
extractives or banking
sector;

3: Yes, partial disclosure
for both extractives and
banking sector; 4: Yes,
full public country-by-
country reporting for all
sectors.
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Annex 10.1. Comparison of data fields in country-by-country reporting
standards®®

Civil Society Proposal | OECD CbCR CRD IV Dodd-Frank Canada EITI

Countries

Nature of activities

Names of constituent Receiving Subsidiaries, |Exploration
companies body in if qualifying |and production
government |reporting
entities

Third-party sales

Turnover

Number of employees
FTE

Total employee pay

Tangible assets

LB T I3 Intra-group sales
transactions
Intra-group purchases
Intra-group royalties
received
Intra-group royalties
paid
Intra-group interest
received
Intra-group interest paid

Key Profit or loss before tax
financials

to/from
.

Any public subsidies
received
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